UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

UNI TED STATES OF ANMERI CA
Pl aintiff,

Cvil Action
No. 96-113P

VS.

DELTA DENTAL OF RHODE | SLAND,

Def endant .

N N N N N N N N N N N N

Fl NAL JUDGVENT

Plaintiff, United States of Anerica, filed its Conplaint on
February 29, 1996. Plaintiff and Defendant, by their respective
attorneys, have consented to the entry of this Final Judgnent
wi thout trial or final adjudication of any issue of fact or |aw.
Thi s Final Judgnent shall not be evidence against or an adm ssion
by any party of any issue of fact or law, nor a determ nation
that any violation of |aw has occurred. Therefore, before the
taking of any trial testinmony and without trial of any issue of
fact or |law, and upon consent of the parties, it is

ORDERED, ADJUDGED, AND DECREED, as foll ows:

l.

JURI SDI CT1 ON

This Court has jurisdiction over the subject matter of this

action and over each of the consenting parties. The Conpl aint



states a cl ai mupon which relief may be granted against Delta

under Section 1 of the Sherman Act, 15 U.S.C. § 1.

DEFI NI TI ONS

As used herein, the term

(A) "Defendant"” or "Delta" nmeans Delta Dental of Rhode
| sl and.

(B) "Participating Dentist's Agreenment” neans Delta’s
agreenent with dentists for the provision of dental services to
Delta's subscribers, including Delta's Rul es and Regul ati ons
referenced in the agreenent, and all anmendnents and additions to
any such agreenent.

(© "Participating Dentist" nmeans any dentist who has
agreed to conply with the terns of the Participating Dentist's
Agr eenent .

(D) "Most Favored Nation C ause" neans:

(1) paragraph 10 of Delta's Rules and Regul ati ons,
sonetinmes characterized as Delta's "Prudent Buyer Policy,"
pursuant to which

"Delta Dental reserves the right to limt

rei nbursenents to dentists to such I evels as such
dentists have agreed to accept as rei nbursenent
from ot her non-governnental dental benefits

rei mbur senent prograns;"” or
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(2) any contractual provision, policy, or practice

which requires a dentist to charge Delta no nore than the

| onest fee charged by that dentist to any non-Delta plan or

patient.

(E) "Usual and customary fees" neans the fees for services
and material that dentists usually charge, before any
di scounting, to their patients.

[T,

APPLI CABI LI TY

This Final Judgnent applies to Delta and to its successors
and assigns, and to all other persons (including Participating
Dentists) in active concert or participation wth any of them
who have received actual notice of the Final Judgnent by persona
service or otherw se.

V.

PROHI Bl TED CONDUCT

Delta is enjoined and restrained from

(A) maintaining, adopting, or enforcing any Myst Favored
Nation Clause or simlar provision in any Participating Dentist’s
Agreenent, or by any other neans or nethods;

(B) rmaintaining, adopting, or enforcing any policy or
practice varying Delta's paynents to, or other treatnent of, any
denti st because the dentist charges any non-Delta patient or plan
a fee lower than the fee the dentist charges Delta;

(© taking any action to discourage any dentist from
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participating in any non-Delta plan or fromoffering or charging
to any non-Delta patient, or any non-Delta plan, any fee | ower
than that paid to the dentist by Delta; and
(D) nonitoring, auditing, or obtaining fromany dentist the
fees a particular dentist charges any non-Delta patient or any
non-Del ta plan, except as provided in Section V.
V.

PERM TTED ACTI VI TI ES

Not hi ng herein shall be construed so as to preclude Delta
from

(A) establishing preferred provider networks or other forns
of limted panels of providers, including discounted fee panels,
recruiting dentists who are participating with other dental plans
in simlar panels, and negotiating bi-lateral fee arrangenents
wi th such dentists, provided that such activity does not violate
any provision of Section |V,

(B) establishing provider reinbursenent |evels as may be
reasonabl e and necessary to respond to market conditions and
having different reinbursenment |evels for different categories or
panel s of providers, provided that Delta’ s criteria for
differentiation in rei nbursenent anong categories or panels of
dentists are not based on their participation in other dental
pl ans, on fees those dentists offer other dental plans or
persons, or on fees those dentists agree upon with other dental

pl ans or persons; and



(C collecting through otherw se | awful neans, including
use of a survey sent to all Participating Dentists,
(1) Participating Dentists’ usual and customary fees for each
appl i cabl e service, provided that such information is collected
uniformy fromall Participating Dentists; and (2) data and
i nformation, including reinbursenent |evels, regardi ng other
dental plans.

VI .

NULLI FI CATI ON

Delta's Most Favored Nation C ause shall be null and void
and Delta shall inpose no obligation arising fromit on any
Participating Dentist. Wthin 90 days of entry of this Final
Judgnent, Delta shall dissem nate to each Delta Participating
Dentist revised Rules and Regul ations, referenced in the
Participating Dentist's Agreenent, that omt the Mst Favored
Nation Clause. Delta shall elimnate the Mbst Favored Nation
Clause fromall Participating Dentist's Agreenents entered into
after entry of this Final Judgnent.

VI,

COVPLI ANCE MEASURES

The Delta shall

(A) distribute, wthin 60 days of the entry of this Final
Judgnent, a copy of this Final Judgnent to: (1) all Delta
officers and directors; and (2) all Delta enpl oyees who have any
responsibility for approving, disapproving, nonitoring,
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recommendi ng, or inplenmenting any provisions in agreenents with
Participating Dentists.

(B) distribute in a tinely manner a copy of this Final
Judgnent to any officer, director, or enployee who succeeds to a
position described in Section VII(A)(1) or (2);

(C) obtain fromeach present or future officer, director
or enpl oyee designated in Section VII(A) (1) or (2), within 60
days of entry of this Final Judgnent or of the person's
succession to a designated position, a witten certification that
he or she: (1) has read, understands, and agrees to abide by the
terms of this Final Judgnent; and (2) has been advi sed and
understands that his or her failure to conply with this Final
Judgnment may result in conviction for crimnal contenpt of court;

(D) mintain a record of persons to whomthe Final Judgnent
has been distributed and from whom pursuant to Section VII(C
the certification has been obtai ned,

(E) distribute, wthin 60 days of the entry of this Final
Judgnent, a copy of the attached letter, which has been approved
by the Antitrust Division, by first-class mail to all currently
Participating Dentists; and

(F) report to the Plaintiff any violation of the Final
Judgnent .

VI,

CERTI FI CATI ON




(A) Wthin 100 days of the entry of this Final Judgnent,
Delta shall certify to the Plaintiff whether it has:

(1) dissemnated revised Rules and Regul ati ons pursuant to
Section VI; (2) distributed the Final Judgnent in accordance
with Section VII(A);(3) obtained certifications in accordance
with Section VII(C); and (4) distributed copies of the attached
letter in accordance with Section VII(E)

(B) For ten years after the entry of this Final Judgnent,
on or before its anniversary date, Delta shall file with the
Plaintiff an annual Declaration as to the fact and manner of its
conpliance with the provisions of Sections IV, V, VI, and VII.

I X.

PLAI NTI FF' S ACCESS TO | NFORVATI ON

(A) To determ ne or secure conpliance with this Fina
Judgnent, duly authorized representatives of the Plaintiff, upon
witten request of the Assistant Attorney General in charge of
the Antitrust D vision and on reasonable notice to Delta made to
its principal office, shall be permtted, subject to any legally
recogni zed privil ege:

(1) access during Delta's office hours to inspect and
copy all docunents in the possession or under the control of
Delta, who may have counsel present, relating to any matters
contained in this Final Judgnent; and

(2) subject to the reasonabl e conveni ence of Delta and
W thout restraint or interference fromit, to interview
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of ficers, enployees or agents of Delta, who may have Delta's

counsel and/or their own counsel present, regarding such

matters.

(B) Upon the witten request of the Assistant Attorney
General in charge of the Antitrust Division nmade to Delta's
principal office, Delta shall submt such witten reports, under
oath if requested, relating to any matters contained in this
Fi nal Judgnment as nay be reasonably requested, subject to any
| egally recogni zed privil ege.

(C Delta shall have the right to be represented by counse
in any process under this Section.

(D) No information or docunents obtained by the neans
provided in Section | X shall be divulged by the Plaintiff to any
person other than duly authorized representatives of the
Executive Branch of the United States, except in the course of
| egal proceedings to which the United States is a party, or for
t he purpose of securing conpliance with this Final Judgnent, or
as otherw se required by |aw

(E) If at the tinme information or docunents are furnished
by Delta to Plaintiff, Delta represents and identifies in witing
the material in any such information or docunents to which a
claimof protection nmay be asserted under Rule 26(c)(7) of the
Federal Rules of Cvil Procedure, and Delta marks each pertinent
page of such material, "subject to claimof protection under Rule
26(c)(7) of the Federal Rules of Civil Procedure,"” then 10 days’
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notice shall be given by Plaintiff to Delta prior to divulging
such material in any |egal proceeding (other than a grand jury
proceeding) to which Delta is not a party.
(F) Nothing in this Final Judgnent prohibits the Plaintiff
fromusing any other investigatory nethod authorized by | aw
X

FURTHER ELENMENTS OF THE FI NAL JUDGVENT

(A) This Final Judgnent shall expire ten years fromthe
date of its entry.

(B) Jurisdictionis retained by this Court for the purpose
of enabling either of the parties to this Final Judgnent, but no
ot her person, to apply to this Court at any tinme for further
orders and directions as may be necessary or appropriate to carry
out or construe this Final Judgnent; to nodify or term nate any
of its provisions, based on changed circunstances of fact or |aw
warranting such action; to enforce conpliance; and to punish
violations of its provisions.

(C© This Court finds that this Final Judgnent is in the
public interest as it effectively elimnates the Mdst Favored
Nation C ause. For the reasons set forth in the Conpetitive
| npact Statement, which is attached, elimnating the Mst Favored
Nation Cl ause dismantles a significant barrier to the entry of
new dental insurance plans into the Rhode Island narket. This

Fi nal Judgnment will open the Rhode |Island market to other dental



i nsurance plans, which ultimately should provi de Rhode Island

consuners with increased dental insurance options.

DATED: JULY 2, 1997 /sl/

UNI TED STATES DI STRI CT JUDGE

At t achment
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